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New Legislation

More review of landfill permit changes BEGIN in 2007 under Montanez’s AB 2296.  Several other bills signed by the governor impact the field.

AB 2296 (Assemblymember Montanez)

Montanez. Solid waste: landfill: standards: closure and postclosure maintenance.
Existing law, the California Integrated Waste Management Act, requires the California Integrated Waste Management Board (board) to adopt regulations setting forth the minimum standards for solid waste disposal, including standards for the design, operation, maintenance and ultimate reuse of solid waste facilities.
This bill requires the board to conduct a study, by January 1, 2008, to define the conditions that potentially affect solid waste landfills, in order to identify potential long-term threats, as specified. The bill also would require the board to study various financial assurance mechanisms that would protect the state from long-term postclosure maintenance or corrective action costs if a landfill owner or operator fails to meet its legal obligation to fund postclosure maintenance or corrective action during the postclosure period. The bill would require the board to consult with specified representatives when conducting the study. The bill would require the board to adopt regulations and develop recommendations, by July 1, 2009, based upon the studies.
The act currently requires a person owning or operating a solid waste landfill to submit to the board, the appropriate California Regional Water Quality Control Board (regional water board), and the local enforcement agency, a closure plan and a postclosure maintenance plan for the solid waste landfill. The act requires that person to also submit to the board evidence of financial ability in an amount, as specified, to provide for closure and postclosure maintenance contained in the closure and postclosure maintenance plans for the landfill.
The Montez bill requires the board to adopt regulations on or before January 1, 2008, that would require closure and postclosure maintenance cost estimates to be based on reasonably foreseeable costs the state may incur if the state would have to assume responsibility for those activities due to the failure of the owner or operator, as specified.

AB 2159 (Assemblymember Reyes)

The California Integrated Waste Management Act establishes an enforcement program for the permitting of California land​fills. AB 2159, introduced by Assemblymember Reyes, would remove the current ability to stay the effect of cease and desist orders for violating landfills while appeals are heard.

Currently, the Act allows stay until hearing of violations unless there is a imminent and sub​stan​tial threat to public health. The Act spells out an administrative review procedure to hear the appeal.

Typically, a landfill operator will face a cease and desist order for violating its solid waste faci​lity permit, as issued by the Integrated Waste Man​age​​ment Board and the local enforcement agency. The enforcement agency issues the cease and desist order.

A hearing panel and the board is authorized to determine, within 30 days from the date after the appeal is filed, whether to hear the appeal.

The Reyes bill would instead provide that a request for a hearing does not stay the effect of any order, pending completion of all appeals.

The bill would require a person aggrieved by the cease and desist order to file a request for a hearing within five business days after the date the order is served. The bill would require the enforce​ment agency to convene a hear​ing panel or appoint a hearing officer and conduct the hearing in accordance with a spec​ified schedule. 

The bill would allow the person to file an appeal with the board to review the written deci​sion of the hearing panel or hearing officer with​in five business days after the decision is served on that person. The board would be required to accept and hold the hearing regard​ing the appeal within 30 days after receiving the appeal and to issue a decision within 10 days after the date of the hearing. 

The bill would allow a person to file an action with the superior court to review the order issued by the local enforce​ment agency only if the person has first complied with these procedures.

This bill would additionally allow a hear​ing by an enforcement agency to be conducted by a hear​ing officer appointed by the governing body of an enforce​ment agency, pursuant to pro​ce​dures adopted by that governing body. The bill would make conforming changes with regard to the appeal of a hearing officer’s decision.

Finally, but consistently, AB 2159 would require an enforcement agency to maintain a record of, and take any action that the enforce​ment agency is authorized to take regarding, a com​​plaint, referral, or inspec​tion relating to the operation of a solid waste facility.

Link to see the bill
AB 2657 (Assemblymember Nunez)

As introduced February 20, 2004, the bill would amend the California Integrated Waste Man​age​ment Act to require the California Inte​grated Waste Management Board to con​duct a program to make loans and grants to small busi​nesses that meet certain criteria to under​take pro​jects that reduce the amount of solid waste generated by a business or lessen the hazardous pro​perties of that solid waste. The bill would esta​blish the Small Busi​ness Solid Waste Reduc​tion Account in the State Treasury and would require the money in the account to be made avail​able, upon appropriation, to the board to fund the loan and grant program.

Link to see the bill
Caselaw Review

City of Hawthorne ex rel. Howard F. Wohlner v. H&C Disposal Company (June 30, 2004) 109 Cal.App.4th 1668 (2d District)

A qui tam action was brought against a dis​po​sal company under the False Claims Act (Gov. Code, §12650 et seq.) to recover damages and civil penalties on behalf of a city for false claims sub​mitted by defendant to the city. The action alleged that defendant fraudulently manipulated consumer price index increases in connection with an extraordinary per ton dump site fee increase it obtained from the city. 

The trial court granted judgment on the plead​ings for defendant on the basis of the juris​dic​tional bars of Gov. Code, §12652, subd. (c)(10) (once action is pending under act, no per​son may bring related action based on facts under​lying pending action), and Gov. Code, §12652, subd. (d)(3)(A) (action may not be based on public disclosure of allegations or trans​​actions in criminal, civil, or administrative hearing or by news media).

 The Court of Appeal reversed with direc​tions to reinstate the complaint. The court held that the jurisdictional bar of Gov. Code, §12652, subd.(c)(10), was inapplicable. Two earlier actions involving fraud had been brought against defendant, but by the time the present action was filed, they had both been dismissed. 

Thus, neither earlier action was pending within the meaning of Gov. Code, §12652, subd.(c)(10). The court held that the jurisdic​tional bar of Gov. Code, §12652, subd.(d)(3)(A), was also inapplicable, since neither of the two earlier actions presented the same issue as in the present action, and those actions would not have sufficiently alerted the government to the possibility that defendant might be engaging in the type of fraudulent practices at issue in the present action. (Opinion by Klein, P. J., with Kitching and Aldrich, JJ., concurring.)

City of Hawthorne v H&C Disposal
Valley Vista Services, Inc. v. City of Monterey Park (May 17, 2004) WL 1089095 (2d District)

The recent court decision in Valley Vista, Inc. v. City of Monterey Park, 2004 WL 1089095 (Cal. App. 2d District) prohibits disposal com​panies from soliciting future business when they have been given five-year notice to terminate activities under an exclusive franchise.

The Valley Vista court interpreted the lan​guage of Public Resources Code (PRC) section 40059(a)(1) in light of the waste diversion goals and “state-local agency partnership” of the state Integrated Waste Management Act of 1989 (PRC § 40000, et seq.).

In 2002, the City of Monterey Park was failing to meet the Act’s goal to cut in half the trash generated in the City. As a measure to meet the goals, the City granted exclusive resi​den​tial, commercial and industrial waste collec​tion and disposal to Athens Services. The exclu​sive services included a material recovery facility presumably intended to meet the state disposal diversion goals.

Valley Vista, serving 15 commercial ac​counts in the City at the time, was notified that its right to operate in the City would terminate in five years, as provided by PRC §49520. Valley Vista not only continued to oper​ate, but also actively solicited new accounts in the City after the notice. Warned to stop, it didn’t. Thereupon the City passed an ordinance prohibiting any new accounts after the five-year notice.

Valley Vista petitioned for a court order to allow it to take new accounts and to invalidate the City’s ordinance. Valley Vista argued simply that PRC §49520 says nothing about adding new accounts during the five-year notice period, and that any local ordinance preventing adding new accounts would conflict with the state law allowing it to continue operations for five years. 

The trial court found the ordinance was not preempted the state Act, nor did it conflict with it, and ruled against Valley Vista.

The appeal court affirmed the trial court. The Act is silent about how the “phase out” of a waste business should be handled, the court ruled. After a review of the legislature’s intent behind the Act’s “phase out” language, the court also ruled that neither does the local ordinance conflict with the state law.

The Valley Vista court cited the analysis of the phase out statutes in City of Santa Rosa v. Industrial Waste & Debris Box Rentals, Inc. (1985) 168 Cal.App.3d 1123. Allowing garbage companies to recoup their capital investments over the remaining five-year phase out helped assure the availability of waste management services as a public policy.

The Valley Vista court noted the express dele​gation made by the Act to local govern​ments for managing their wastestream, citing Waste Resource Technologies v. Dept. of Public Health (1994) 23 CalApp.4th 299, and the statutory lan​guage of PRC §§ 40059 and 49520. That auth​or​ity is necessary for local government to accom​plish the Act’s waste diversion goals, which the City of Valley Vista struggled to achieve, according to the court.

The Valley Vista case clears up a gray area in the state laws governing how a local muni​ci​pality shifts to an exclusive franchise for its waste management. The case also puts an excla​mation point to the “local rule” policy that has long been fundamental to state waste manage​ment law, and continues under the 1989 Integrated Waste Management Act.

Valley Vista Services, Inc v. City of Monterey Park
Caselaw Analysis

Funding of landfill and solid waste operations subject auditing and legal remedies. “City of Hawthorne”

The Second District Court of Appeal recently explored the legal liabilities of a garbage com​pany for fraudulent or impro​per billing of solid waste funds. The case also serves to lift the stone on public fiscal abuse that should be subject to legal review, including legal action brought by individual taxpayers and ratepayers through qui tam actions.

The case was City of Hawthorne v. H&C Disposal. The garbage company, H&C Disposal was accused in a citizen filed complaint of over​charges to the City of Hawthorne under its waste collection contract with the City.

The setting of local waste management rates is almost entirely under the jurisdiction of Cali​​for​nia local governments. (See the Valley Vista case above.) Often the setting of rates, their col​lec​tion, and spending, is handled through “enterprise funds.” 

Such funds are intended to provide a discrete accounting of the revenues, and are subject to restrictions, includ​ing the requirement that any spend​ing not for the purpose of the fund be sub​ject to a vote, pursuant to Proposition 218, Cali​fornia Constitution, Articles XIII C and D; Apartment Assn. of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4th 830. 

Proposition 218 was enacted to assure that utility enterprise funds such as those for solid waste, are not used as de facto taxes to fund general government purposes. But local jurisdic​tions often still manage to use revenues from waste management collec​tions and fees for general fund needs.

Often the accounting that justifies “over​head” charges, “asset management” fees, and special surcharges is complex, even Byzantine. Often, after sorting out these complexities, improprieties in the charges become apparent. Such was the situation in the City of Hawthorne case above. In that case, however, it was not the municipality at fault, but the city’s waste services provider, which had been overcharging.

Other improprieties in a municipality’s waste management charges may arise through inequities or unfairness in the distribution of the charges. The most common traditionally has been the authorization of higher commercial waste collection fees than residential collection rates. The political motivation is obvious—fewer businesses than household voters likely to revolt at higher rates.

While no cases have challenged local govern​ments balancing budgets on the backs of busi​nesses to in favor of households. But these and other legal questions are sure to continue to arise from the complex but colossal field of waste service finance.

The California Waste Law News is published by The Smith Firm, attorneys representing clients in solid waste and landfill litigation.  To contact The Smith Firm, call (916) 442-2019. All contacts are confidential.








� (See Cal. Const. XIII D, Section 6(b): “(1) Revenues derived from the fee or charge shall not exceed the funds re�quired to pro��vide the property-related service. (2) Reve�nues derived from the fee or charge shall not be used for any pur�pose other than that for which the fee or charge was imposed. (3) The amount of a fee or charge imposed upon any parcel or person as an inci�dent of property ownership shall not exceed the propor�tional cost of the service attributable to the parcel.” Howard Javis Taxpayers Assoc. v. City of Roseville (2002) 97 Cal.App.4th 637.�
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